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DETAILED ACTION 

Receipt is acknowledged of applicant's Amendment/Remarks filed 7/16/2006. 
Claims 10-13 are pending. 

Maintained Rejections 

The following rejections liave been maintained from the previous Office Action 
dated 4/16/2007: 

Art-based Rejections 
Please note that claims 10 and 11 are composition claims and any intended 
use recitation such as "for inhibiting proliferation of influenza virus in a warm- 
blooded animal" does not alone show patentable distinction. A recitation of 
intended use of the claimed invention must result in a structural difference between the 
claimed invention and the prior art in order to patentably distinguish the claimed 
invention from the prior art. In other words, if the prior art structure is capable of 
performing the intended use, then it meets the claim. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described In a printed publication in this or a foreign country or in public 
use or on sale In this country, more than one year prior to the date of application for patent in the United 
states. 
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Claims 10-13 stand rejected under 35 U.S.C. 102(b) as being anticipated by 
nilitra (WO 95/07103 A1). IVIitra teaches compositions and methods for providing 
improved treatment, management or mitigation of cold, cold-like and/or flu symptoms by 
administering a safe and effective amount of a composition comprising an amino acid 
salts of propionic acid nonsteroidal anti-inflammatory agent along with at least one of (a) 
a decongestant, (b) an expectorant, (c) an antihistamine and (d) an antitussive (see 
Abstract and claim 1 ). Mitra also names the specific expectorants, "bromhexine and 
ambroxol, mixtures thereof or pharmaceutically acceptable salts thereof (see claim 3). 
Mitra does not explicitly state the particular limitation "for inhibiting proliferation of an 
influenza virus" found in instant method claims 12 and 13, however Mitra teaches 
treating, management or mitigation of flu symptoms comprising the same ingredients. It 
is found that "inhibiting proliferation of an influenza virus" is inherent to Mitra's 
"treatment, management or mitigation of cold, cold-like and/or flu symptoms" because 
the method of Mitra and the claimed method are treating the same patient population. 
Thus, Mitra implicitly teaches the claimed method. 

Claims 10-13 stand rejected under 35 U.S.C. 102(b) as being anticipated by 
Nilsen et al. (USPN 5,885,594). Nilsen teaches well-known orally administrable 
compositions for treating flu symptoms comprising expectorants such as ambroxol and 
pharmaceutically acceptable salts thereof (see col. 9, line 49 - col. 10, line 14). Nilsen 
does not explicitly state the particular limitation "inhibiting proliferation of an influenza 
virus" found in instant method claims 12 and 13, however Nilsen teaches treating flu 
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symptoms comprising the same ingredients. It is found that "t inhibiting proliferation of 
an influenza virus" is inherent to Nilsen's method of treating flu symptoms because the 
method of Nilsen and the claimed method are treating the same patient population. 
Thus, Nilsen implicitly teaches the claimed method. 

Response to Arguments 

Applicant's amendment renders the objection to claim 13 moot. Accordingly, 
the objection to claim 13 has been withdrawn. 

Applicant's arguments, with regards to the rejection of claims 10-13 under 35 
use 102 in view of Mitra, have been fully considered but they are not persuasive. 
Applicant argues that Mitra does not teach the claimed composition and methods. The 
examiner respectfully disagrees. It is respectfully submitted that the claimed 
composition is disclosed by Mitra (Abstract; claims 1 and 3). The limitation "for 
inhibiting proliferation of influenza virus in a warm-blooded animal" is considered a 
future intended use and as such is not given patentable weight. Furthermore, the 
methods claimed do not clearly set forth a method step of administering the composition 
to a specific patient population. The method claims merely recite, "administering to a 
warm-blooded animal" which encompasses any patients including those who may be 
asymptomatic. Mitra teaches treating, management or mitigation of flu symptoms 
comprising the same ingredients. It is found that "inhibiting proliferation of an influenza 



Application/Control Number: 10/790,448 Page 5 

Art Unit: 1615 

virus" is iniierent to Mitra's "treatment, management or mitigation of cold, cold-like 
and/or flu symptoms" because the method of Mitra and the claimed method are 
intending to treat the same patient population. Thus, Mitra implicitly teaches the 
claimed method. Thus, for these reasons the examiner respectfully disagrees with 
applicant's Remarks. Accordingly, the rejection of claims 10-13 under 35 USC 102 
in view of Mitra has been maintained. 

It is noted that applicant's Remarks do not contest the rejection of claims 
10-13 under 35 USC 102 in view of Nilsen, thus for similar reasons as discussed 
above, said rejection has been maintained. 

Conclusion 

All claims have been rejected; no claims are allowed. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 . 1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date, the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 



Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Casey Hagopian whose telephone number is 571-272- 
6097. The examiner can normally be reached on Monday through Friday from 7:00 am 
to 4:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carlos Azpuru, can be reached at 571-272-0588. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/Casey Hagopian/ 

Casey Hagopian 
Examiner 
Art Unit 1615 




